INTRODUCTION A

constitution is not only about the composition of the
various organs of government and the relations
among them. As we studied in the last chapter, the
constitution is a document that sets limits on the
powers of the government and ensures a
democratic system in which all persons enjoy
certain rights. In this chapter, we shall study the
Fundamental Rights contained in the Indian
Constitution. Part three of the Constitution of India
lists the Fundamental Rights and also mentions the
limits on these rights. In the past six decades, the
scope of rights has changed and in some respects,
expanded. After studying this chapter, you would
know



*what are the various Fundamental Rights listed in
the Constitution of India;

* how these rights are protected;

‘* what role the judiciary has played in protecting
and interpreting these rights; and

+» what is the difference between the Fundamental
Rights and the Directive Principles of State Policy
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*Fundamental Rights are different from other rights
available to us. While ordinary legal rights are
protected and enforced by ordinary law,
Fundamental Rights are protected and guaranteed
by the constitution of the country. Ordinary rights
may be changed by the legislature by ordinary
process of law making, but a fundamental right
may only be changed by amending the
Constitution itself
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Right to Equality
v Equality before law
- equal protection of laws

v Prohibition of discrimination on grounds of
religion, race, caste, sex or place of birth

- equal access to shops, hotels, wells, tanks,
bathing ghats, roads etc.

v Equality of opportunity in public employment
v Abolition of Untouchability
\ Abolition of titles
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Right to Freedom

v Protection of Right to

- freedom of speech and expression;

- assemble peacefully;

- form associations/unions;

- move freely throughout the territory of India;
- reside and settle in any part of India;

- practise any profession, or to carry on any
occupation, trade or business.

\ Protection in respect of conviction for offences
v Right to life and personal liberty
v Right to education

v Protection against arrest and detention in certain
cases
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Right against Exploitation

v Prohibition of traffic in human beings and forced
labour

v Prohibition of employment of children in
hazardous jobs
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Right to Freedom of Religion

v Freedom of conscience and free profession,
practice and propagation of religion

\ Freedom to manage religious affairs

v Freedom to pay taxes for promotion of any
particular religion

\ Freedom to attend religious instruction or worship
in certain educational institutions
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Cultural and Educational Rights
v Protection of language, culture of minorities

v Right of minorities to establish educational
institutions
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Right to Constitutional Remedies

v Right to move the courts to issue
directions/orders/writs for enforcement of rights
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Preventive detention

» Ordinarily, a person would be arrested after he or she
has reportedly committed some offence. However there
are exceptions to this. Sometimes a person can be
arrested simply out of an apprehension that he or she is
likely to engage in unlawful activity and imprisoned for
some time without following the above mentioned
procedure. This is known as preventive detention. It
means that if the government feels that a person can
be a threat to law and order or to the peace and
security of the nation, it can detain or arrest that
person. This preventive detention can be extended only
for three months. After three months such a case is
brought before an advisory board for review.
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» Minorities are groups that have common language
or religion and in a particular part of the country or
in the country as a whole, they are outnumbered
by some other social section. Such communities
have a culture, language and a script of their own,
and have the right to conserve and develop these.
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RIGHT TO CONSTITUTIONAL REMEDIES

» One would agree that our Constitution contains a very
impressive list of Fundamental Rights. But merely writing
down a list of rights is not enough. There has to be a way
through which they could be realised in practice and
defended against any attack on these rights. Right to
constitutional remedies is the means through which this
Is to be achieved. Dr. Ambedkar considered the right to
constitutional remedies as ‘heart and soul of the
constitution’. It is so because this right gives a citizen the
right to approach a High Court or the Supreme Court to
get any of the fundamental rights restored in case of their
violation. The Supreme Court and the High Courts can
issue orders and give directives to the government for the
enforcement of rights. The courts can issue various
special orders known as writs.
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»Habeas corpus: A writ of habeas corpus means
that the court orders that the arrested person
should be presented before it. It can also order to
set free an arrested person if the manner or
grounds of arrest are not lawful or satisfactory.

>4 TENHRT — §al TIelidRel & gRT Uy fhd RRwR
IfdT B e S G TG B BT AR <ol © | I
RREART BT TBT AT BROT IRGFFAT T ST D, 81,
YT FARTIR AfdT BT BIe &7 MY T FHT © |




» Mandamus: This writ is issued when the court
finds that a particular office holder is not doing
legal duty and thereby is infringing on the right of
an individual
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» Prohibition: This writ is issued by a higher court
(High Court or Supreme Court) when a lower court
has considered a case going beyond its
jurisdiction
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» Quo Warranto: If the court finds that a person is
holding office but is not entitled to hold that office,
it iIssues the writ of quo warranto and restricts
that person from acting as an office holder.
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» Certiorari: Under this writ, the court orders a
lower court or another authority to transfer a
matter pending before it to the higher authority or
court.
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What do the Directive Principles contain?

The chapter on Directive Principles lists mainly
three things:

»the goals and objectives that we as a society
should adopt;

» certain rights that individuals should enjoy apart
from the Fundamental Rights; and

» certain policies that the government should
adopt.
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What do the Directive Principles contain?

You may get some idea of the vision of makers of our
Constitution by looking at some of the Directive
Principles shown below. The governments from time
to time tried to give effect to some Directive
Principles of State Policy. They passed several
zamindari abolition bills, nationalised banks, enacted
numerous factory laws, fixed minimum wages, cottage
and small industries were promoted and provisions for
reservation for the uplift of the scheduled castes and
scheduled tribes were made. Such efforts to give
effect to the Directive Principles include the right to
education, formation of panchayati raj institutions all
over the country, partial right to work under
employment guarantee programme and the mid-day
meal scheme etc.
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Goals
Welfare of the people;
Social, economic and
political justice;
Raising the standard of
living; equitable
distribution of resources;
Promotion of
international peace

Policies
Uniform civil code;
Prohibition of consumption
of alcoholic liquor;
Promotion of cottage
industries; Prevention of
slaughter of useful cattle;
Promotion of village
panchayats

Non-justiciable rights
Adequate livelihood;
Equal pay for equal work
for men and women;
Right against economic
exploitation;

Right to work;

Early childhood care and
education to children
below the age of six years




RELATIONSHIP BETWEEN FUNDAMENTAL RIGHTS
AND DIRECTIVE PRINCIPLES

> It is possible to see both Fundamental Rights and
Directive Principles as complementary to each
other. Fundamental Rights restrain the government
from doing certain things while Directive
Principles exhort the government to do certain
things. Fundamental Rights mainly protect the
rights of individuals while directive principles
ensure the well-being of the entire society.
However, at times, when government intends to
implement Directive Principles of State Policy, it
can come in conflict with the Fundamental Rights
of the citizen. This problem arose when the
government sought to pass laws to abolish
zamindari system.



These measures were opposed on the ground that
they violated right to property. However, keeping in
mind the societal needs that are greater than the
individual interests, the government amended the
Constitution to give effect to the Directive Principles
of State Policy. This led to a long legal battle. The
executive and the judiciary took different positions.
The government claimed that rights can be abridged
for giving effect to Directive Principles. This
argument assumed that rights were a hindrance to
welfare of the people. On the other hand, the court
held the view that Fundamental Rights were so
important and sacred that they cannot be limited
even for purposes of implementing Directive
Principles.
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» This generated another complicated debate. This
related to the amendment of the Constitution. The
government was saying that Parliament can
amend any part of the Constitution. The court was
saying that Parliament cannot make an
amendment that violated Fundamental Rights. This
controversy was settled by an important decision
of the Supreme Court in Kesavananda Bharati
case. In this case, the court said that there are
certain basic features of the Constitution and
these cannot be changed by Parliament. We shall
discuss this in greater detail in Chapter 9 on
‘Constitution as a Living Document’.
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